
An investment in your professional future 

 
The Right to E-Read 

  

Yvonne Morris 
 & Guy Daines 

Presenter
Presentation Notes
 A presentation on the legal landscape with regards to printed book & e-books/lending & e-lending and the challenges that this presents, and what is happening to address these challenges. 
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The legal context 

• Copyright legislation regulates how 
libraries use the material they 
acquire 

• With the introduction of electronic 
publishing, the legal basis for library 
activity changes dramatically 
 

Presenter
Presentation Notes
The works made available by a library are usually protected by copyright, and copyright legislation regulates how libraries may use the material they acquire.  With the introduction of electronic publishing, and the subsequent move from having collections to connections, the legal basis for library activity changes dramatically.
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The doctrine of exhaustion 

 • A printed book is a “tangible” object 
• Tangible objects are “distributed” – rights 

holders have a “distribution right” 
• After first sale, the distribution right is 

“exhausted” 
• No permission is needed to lend books 

 

Presenter
Presentation Notes
A printed book is a tangible object – you can hold it in your hands.  When a library book is lent out it gets moved from library to user and back.  In copyright law the moving of a tangible work from one person to another is labelled as distribution.In European law the right of distribution is laid down in the 2001 Copyright Directive:Article 4 (1) Says Member states shall provide for authors, in respect of the original of their works or copies thereof, the exclusive right to authorise or prohibit any form of distribution to the public by sale or otherwise.So authors have a right to control distribution of their work.But it goes on to say – crucially:(2). The distribution right shall not be exhausted within the community in respect of the original or copies of the work, except where the first sale or other transfer of ownership in the community of that object is made by the rights holder or with his consent.This mean that a rights holder has exclusive control over whether to publish or not, but after the first sale this distribution right is exhausted.  This is known as the “first sale doctrine” or “exhaustion doctrine”.  Once exhausted, the rights holder cannot control re-sale of the physical object – and it’s this that underpins the second hand book trade.  Nor can public lending be prohibited – as long as authors obtain a remuneration for that lending to comply with another EU Directive, the Rental and Lending Directive, and in UK law they are, through PLR.   So this means that libraries do not need permission to lend.  The library decides in accordance with its collection building policy what books to buy and use for lending.  In addition, the library can keep the books indefinitely or sell or give them away.
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No doctrine of exhaustion for  

e-books? 
 • An e-book is “intangible” 

• Intangibles are not distributed, they are 
“communicated to the public” 

• E-lending is a service? 
•  The doctrine of exhaustion does not 

apply to e-books? 
• Permission is needed to lend e-books 

 

Presenter
Presentation Notes
The position of e-books and e-lending within the legal landscape is different and uncertain.  An ebook is an intangible item –It’s a file.    In law intangible items aren’t distributed, they are “communicated to the public” or “made available to the public” (these are the legal terms).  Publishers and some legal scholars, in their interpretation of copyright law, are arguing that e-lending is a service, whereby content is “communicated to the public” and the exhaustion doctrine does not apply to services because.  The Copyright Directive of 2001 states:(recital 29) “The question of exhaustion does not arise in the case of services and on-line services in particular”  It goes on to say that “every on-line service is in fact an act which should be subject to authorisation”.   If this interpretation of the law prevails – that e-lending is a service and that the doctrine of exhaustion does not apply -  without a change in the law right holders will forever be free to decide whether they want to give access to a work and the terms and conditions of that access.  Libraries will need permission to e-lend. There is no right to e-lend.



An investment in your professional future 

Legal uncertainty 

• UsedSoft GmbH v Oracle 
International Corp (July 2012) 

•  German Regional Court of 
Bielefeld (March 2013) 

• For now, contract law prevails 

Presenter
Presentation Notes
However, in July 2012, in the case of Oracle vs usedSoftware, the Court of Justice of the European Union ruled that the principle of exhaustion concerning the purchase of software applies to both electronic download and physical media.  Some legal experts have therefore argued that the principle of exhaustion applies to ebooks.  But, in April 2013, the German District Court in Bielfeld ruled that it didn’t.  Here it was argued that the  UsedSoftware  reasoning did not apply to content such as e-books because the Court of Justice had anchored its decision in the Software Directive of 2009 not the Copyright Directive.But the German court is a lower court and the decision is being appealed.  So there is  uncertainty as to the position of e-books and e-lending in law.  This mean, for the moment, contract law prevails not copyright law, so everything is done under licence.  A clearer copyright framework would be advantageous to libraries and Guy is going to talk about what’s being done to try and bring about a change.
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The international response 
 
 
 

• WIPO – Discussing a Library 
Treaty 

• Licences for Europe 
• EBLIDA – E-reading campaign 
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EBLIDA’s E-Reading Campaign 
Key aims: 
 
• Awareness raising in the library 

community 
• Awareness raising amongst politicians 
• Awareness raising amongst the public 
• Establishing a right for libraries to e-lend 
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The Right to E-Read campaign 

• Alerting National Associations 
• Poster campaign 
• Supporting material 
• Lobbying MEP’s 
• E-Reading Day 
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