
Annex 

1. International Competitiveness   
A healthy diversity of SMEs and a solid research base that makes the most of new technologies is a 
must for a vibrant European economy. Given the EU’s comparatively low levels of R&D investment 
there is an urgent need to remove barriers to growth, particularly we would argue in the 
technology and research sectors. There is a significant body of evidence that shows that the 
adoption of the potentially life-changing technology of text and data mining is being severely 
hampered by market failure, a lack of legal certainty, and the division of information into silos1. 
These barriers, however, do not exist in the United States, Japan, Israel, Taiwan and South Korea2 – 
countries that already have much higher levels of R&D intensity than the EU3. Due to limitations 
and exceptions in copyright law it is permissible for computers and servers based in those 
countries to freely read any copyrighted works they have legal access to with no requirement to 
seek out further permissions, negotiate and potentially pay for extra licences. Ironically, given the 
international nature of copyright, this access also includes copyrighted works from Europe, which 
we ourselves cannot currently freely use in the same manner due to the lack of copyright 
flexibilities in EU law.  We think it vital that the researchers and companies of Europe are able to 
compete on a level playing field with our global competitors, and not suffer further impediments to 
reusing knowledge that we already have legal access to. 
 
2. The Value of Research to the EU Economy – The Need to Prioritise 
We value highly the important role that publishers play in the creation and dissemination of 
scholarly information which in 2008 was estimated4 to represent €7.68 billion worth of investment 
globally. In comparison the global investment by researchers in the undertaking and 
communication of the same scholarly information was €210 billion in the same year, and the EU’s 
public investment in scientific, medical and other forms of research according to OECD totalled       
€ 90.7 billion5. The economist Professor Jonathan Haskel at Imperial College London has provided 
empirical evidence of how investment in scientific research contributes to the long term economic 
growth of a country.6 In the context of the debate on barriers to the adoption of TDM, it is also 
interesting to consider the well proven link between the adoption of ICT technology and economic 
growth7. 

Even in purely economic terms, aside from the vast social and health benefits that result from 
research, it is clear that supporting the capacity of research to use all opportunities available to it 
must be the overriding priority in any discussion of those technologies. It is essential that the EU is 
not unnecessarily restrictive in its regulation of these technological tools.   

Furthermore, the EU must also be cognisant of the fact that by essentially trying to create a new 
restricted act in law for TDM it seeks to control whether a researcher or technologist’s computer 
can without further permission analyse and read material it already has legal access to. This raises 
not only serious economic and legal questions but ethical ones also, as it places in the hands of the 
licensor power over what computer based medical, scientific and other forms of research can and 
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cannot be undertaken downstream. This raises issues of the utmost seriousness for the research 
sector. 

In the global marketplace for research, the more difficult it is to use computer-based analytical 
tools in the EU, the more likely it is that the EU could lose research, research funding, and our 
current international position which may well not be recoverable. Similarly European technology 
companies will be at a significant disadvantage compared to other countries and trading blocs 
around the world, thus impacting on growth. 
 
3. Impact on Horizon 2020 

H2020 establishes a single strategic framework for research and innovation, recognising that an 
integrated approach will help to work towards solving societal challenges and maximise the 
competitive impact of research and innovation.  It is within this context that H2020 will seek to 
fund new technologies, innovative research in SMEs, and spreading excellence in science. TDM has 
the potential to impact all of these areas and its development could play a key role in addressing 
societal challenges in the future. The H2020 programme will be finalised over the course of 2013. 
The discussions that are occurring in parallel under the Licences for Europe initiative have the 
potential to impact directly on the effectiveness of H2020. At a point when one arm of the 
Commission is making efforts to spread excellence in science by setting rules  for open access to 
research publications and data, as well as planning for the achievement of an ‘online’ European 
Research Area, other Commission initiatives should not counter this effort by establishing further 
barriers to research and innovation. It is therefore essential that DG Research is included as part of 
Working Group 4. 

 
4. The Open Web and Big Data  
In an environment of legal uncertainty, some EU technology companies and research organisations 
already risk legal and financial sanction and mine the open web – the largest single database the 
world has ever known. We believe this activity must be lawful in order put us on an equal footing 
with our global competitors.  In the context of Licences For Europe, we are extremely unclear who - 
other than perhaps the government as was concluded in Japan – is in a position to “grant 
permission” for the mining of the open web and would be most grateful for clarification on this 
crucial point.  
 
We would also like to point out that we were somewhat surprised that only one organisation, 
COADEC, represented European technology companies at the meeting. The rest of the technology 
companies present were US in origin. 
 
5. The Extension of Copyright Law to Analysis and Reading 

We strongly support and recognise the importance of the time-limited monopolies that copyright 
law creates.  We also recognise that non-Open Access publishers have concerns about the 
unauthorised distribution of their works, and that publishing is an essential function in the 
research cycle. 

Copyright law is an exclusive right intended to allow the creator of a work to develop and exploit 
the marketplace for his or her work, as he or she sees fit, by preventing uses which conflict with 
the normal exploitation of those works. This rationale however does not readily apply when the 
onward usage of that work is in no way substitutable and does not rival the commercial viability of 
the original work. We are not aware of any evidence to indicate that through extending the 
restrictions of copyright over TDM technologies and limiting the use of technological tools to read 
research, that it will result in larger markets, more research being published in the long term, or 
produce any other net public benefits. The opposite result appears much more probable. 



Copyright law was not developed to restrict how works are read, or the processes that humans 
undertake to develop new thoughts and ideas. As pointed out above TDM does not trade on, or 
replicate the underlying expressive purpose of the copyright work, and if performed using a pen 
and pencil is totally unregulated by copyright law. To quote “Digital Opportunity”8, which the UK 
government has built its current copyright policy in this area on, “the technology provides a 
substitute for someone reading all the documents. This is not about overriding the aim of copyright 
– these uses do not compete with the normal exploitation of the work itself – indeed, they may 
facilitate it. Nor is copyright intended to restrict use of facts. That these new uses happen to fall 
within the scope of copyright regulation is essentially a side effect of how copyright has been 
defined, rather than being directly relevant to what copyright is supposed to protect.”9 

The law is clear that it does not seek to regulate the building blocks of knowledge – facts and data. 
The Database Directive (96/9/EC) itself, repeating Berne, TRIPS and other international legal 
instruments states that “the right to prevent unauthorized extraction and / or re-utilisation does 
not in any way constitute an extension of copyright protection to mere facts or data”10. Given that 
the product and output of TDM is the extraction of facts, organisation of documents, or simply a 
number or word indicating a finding or correlation between variables11, we simply do not believe 
that copyright law or the database right are relevant here and in the context of Working Group 4 
call for an evaluation of whether copyright and the database right can or should be extended to 
cover the “reading” of databases and the utilisation of facts.  

In short we wonder how such outputs or hypotheses can be substitutable or conflict with the 
normal exploitation of the text, and how it conflicts with the legitimate interests of their original 
author when legal access has already been given. 
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 Please see the following from international treaties and how copyright law relates to “expression” rather than “ideas” and “facts” - 

Berne Art 2(8), TRIPs Art 9, TRIPs Art 10, WIPO Copyright Treaty Art 2 and Copyright Treaty Art 5. In addition we note that Stockholm 
Revision Conference states “news items or the facts themselves are unprotected” and the WIPO Guide (1978)states: “The rationale of this 
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11

 Please see attachment which shows an example output from text and data mining. In this case it shows a previously unknown 

relationship between the protein e cadherin and Parkinson’s disease. This strong correlation shown by a difference of over 5 (8.3820 – 
13.89) and is derived using statistics from what has not been written about in the text. 
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